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REPORT. 


7b  the  Senate  and  House  of  Represeyitatives  of  the  Coimnonuedlth 

of  Pennsylvania: 

Gentlemen  : — I  have  received  an  additional  report  from  the  Com¬ 
missioner  appointed  under  the  act  of  the  2d  July,  1839,  relating  to 
the  claims  of  this  Commonwealth  asrainst  the  estate  of  John  Nichol- 
son  and  Peter  Baynton ;  copies  of  which  are  herewith  transmitted  to 
the  General  Assembly. 

DAVID  R.  PORTER. 


To  his  Excellency, 

David  R.  Porter, 

Governor: 

Sir: — The  importance  of  an  early  adjustment  of  the  conflicting 
claims  of  creditors,  heirs,  and  landholders,  to  the  lands  of  John  Nich-  • 
olson,  so  “  that  the  doubt  and  uncertainty  in  which  the  title  to  them 
is  at  present  involved,  may  be  removed  without  further  delay,”  has 
induced  your  Excellency  to  call  the  attention  of  the  Legislature 
to  the  subject  in  your  Message,  at  the  commencement  of  the  present 
session,  and  to  “recommend  the  passage  of  a  law  authorizing  the 
Commissioner,  under  such  restrictions  as  mav  be  deemed  advisable, 
to  compromise,  adjust,  and  settle  the  claim  of  the  Commonwealth, 
with  actual  settlers,  and  others  claiming  title  to  the  lands  on  which 
the  State  has  a  lien,  in  such  manner  as  not  to  prejudice  or  affect  the 
rights  of  others.” 

Without  attempting  to  excuse  myself  for  not  being  able,  at  this 
time,  to  make  a  final  report,  I  need  only  call  your  attention  to  the 
requisitions  of  the  act  of  July  2d,  1839;  and  it  will  be  y>erceived  at  a 


4 


glance,  that  not  only  every  county  and  every  township  in  which  the 
lands  are  situated,  must  be  traversed,  but  every  farm  in  actual  pos-  ^ 
session  of  individuals,  who  claim  any  portion  of  those  lands,  must  be 
visited  to  ascertain  the  title  of  the  actual  possessor,  or  reputed  owner: 
for  instance,  if  he  claims  under  the  statute  of  limitations,  how  manv 
acres  has  he  cleared  and  cultivated,  more  than  twenty-one  years?  If, 
as  an  actual  settler,  how  has  he  defined  his  boundaries,  how  long  has 
he  been  in  possession,  and  what  part  of  the  survey  of  Nicholson  does 
his  claim  include? 

If  the  lands  have  been  sold  for  taxes,  it  can  be  readily  ascertained, 

(if  sold  in  the  warrantee  names,)  at  the  county  town,  “when,  to 
whom,  and  for  what  amount;”  but  “whether  possession  has  been 
taken,  when,  by  whom,  how  long  continued,  and  the  extent  of  the 
improvements  under  such  tax  purchase,”  can  only  be  satisfactorily 
known  by  visiting  the  land,  and  inquiring  of  the  neighbors,  in  case 
the  occupant  does  not  deem  proper  to  enlighten  the  Commissioner  on 
the  subject. 

It  is  also  well  known  that  people  unskilled  in  the  law,  and  unac¬ 
quainted  with  the  nature  of  land  titles,  are  averse  to  giving  any  satis¬ 
factory  information  relative  to  their  right  to  the  lands  which  they 
occupy,  if  they  imagine  that  any  doubt  or  difficulty  exists  respecting 
the  title;  and  unless  the  Commissioner  could  take  with  him  drafts  of 
the  lands,  and  a  practical  surveyor  to  ascertain  the  boundaries  of  the 
respective  tracts,  he  would  come  far  short  of  the  ascertainment  of 
the  various  matters  which  he  is  required  lo  include  in  his  report;  and 
how  long  it  would  take  to  obtain  the  requisite  information,  he  will  not 
pretend  to  determine. 

The  above  are  a  few  of  the  difficulties  which  prevent  a  literal  com¬ 
pliance  with  the  act  of  July  2d,  1839,  and  are  naturally  suggested  to 
every*  one  who  will  take  the  trouble  to  read  its  provisions.  It  would 
also  seem  unnecessary  for  the  Commonwealth  to  enter  minutely  into 
an  investigation  of  every  matter  specified  in  the  act,  as  there  is  pro¬ 
bably  sufficient  property  of  John  Nicholson,  on  which  the  State  has 
a  lien,  to  pay  the  debt  of  the  Commonwealth,  without  delaying  its 
recovery  till  all  those  facts  are  ascertained.  The  debt  and  interest 
due  on  the  1st  of  April  last,  was  $278, 179  57.000;  and  if  proper 
laws  be  enacted,  in  accordance  with  the  suggestion  of  your  Excel¬ 
lency,  enough  may  be  obtained,  by  sale  and  compromise,  to  satisfy 
the  claim  within  a  reasonable  period. 

In  order  that  the  Legislature  may  comprehend  the  nature  of  the 
various  conflicting  interests  which  embarrass,  the  title  to  the  lands  in 
question,  it  may  be  proper  to  state,  that  there  are  four  separate,  dis¬ 
tinct  parties  interested  in  the  equitable  adjustment  of  the  controversy, 
viz:  the  Commmonwealth,  the  other  creditors,  the  heirs  of  Nichol¬ 
son,  and  the  settlers  and  claimants  under  tax  sales.  It  is  therefore 
the  part  of  wisdom  and  sound  discretion,  to  dispense  “equal  and 
exact  justice  to  all,”  as  far  as  practicable;  and  it  becomes  peculiarly 
the  duty  of  those  who  are  entrusted  with  the  interests  of  the  Com¬ 
monwealth,  while,  on  the  one  hand,  they  preserve  and  protect  her 
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rights — on  the  other,  not  to  “prejudice  or  affect  the  rights  of  others.” 
Without  endeavoring  to  enter  into  detail,  as  to  the  quantity  or  value 
of  the  land  of  Nicholson,  on  which  the  State  claims  to  have  a  lien,  1 
may  be  permitted  to  remark,  that  there  are  large  bodies  in  numerous 
counties  of  the  Commonwealth,  which  are  alleged  to  belong  to  the 
estate  of  Nicholson;  their  value,  however,  cannot  be  estimated  at 
present,  as  I  am  without  any  data,  on  which  sufficient  reliance  can  be 
placed,  to  form  a  correct  conclusion. 

Having  examined  the  returns  of  former  agents,  whose  duty  it  was 
to  ascertain  what  land  belonged  to  Nicholson’s  estate  at  the  time  of 
his  death,  on  which  the  State  had  a  lien,  I  find  a  large  number  of 
tracts  returned  by  those  agents,  “as  subject  to  said  lien,  and  not  re¬ 
leased  or  conveyed  under  the  authority  of  any  law  of  this  Common¬ 
wealth  but  upon  investigation  of  the  records  and  information  derived 
from  different  sources,  it  is  evident,  that  implicit  confidence  cannot  bi^ 
placed  in  those  returns,  as  frequent  errors  occur  and  some  of  them  of 
great  magnitude;  for  instance,  among  the  lands  returned  by  Wm.  A. 
Lloyd,  Esq.,  as  belonging  to  the  estate  of  John  Nicholson,  subject  to 
the  lien  of  the  Commonwealth,  are  147,400  acres,  situate  on  the 
head  waters  of  the  Allegheny  river,  beginning  at  No.  2055,  and  end¬ 
ing  at  No.  4009,  which  lands  were  patented  to  William  Bingham, 
Esq.,  in  1794,  and  were  sold  by  him  to  Robert  Morris  and  John 
Nicholson,  Esqrs.  in  January,  1795,  who,  on  the  7th  of  February 
following,  gave  him  a  mortage  on  the  land  to  secure  the  payment  of 
$112,275  in  three  years,  which  mortgage^was  duly  entered  of  record 
in  the  county  of  Lycoming,  (where  the  lands  were  situated)  before  thtr 
State  lien  commenced.  To  September  term,  1799,  a  scire  facias 
was  issued  out  of  the  court  of  Common  Pleas  of  said  county,  judgment 
obtained,  and  a  levari  facias,  issued  to  December  term,  1799,  and 
the  lands  were  sold  on  the  mortgage  and  purchased  by  the  mortgagee, 
Wm.  Bingham,  v/ho  obtained  a  Sheriff’s  deed  for  them,  dated  Febru¬ 
ary  11th,  1800. 

There  are  also  among  the  lands  returned  by  Wm.  A.  Lloyd,  as 
subject  to  the  State  lien,  sixty  tracts  of  400  acres  each  on  the  north¬ 
erly  waters  of  Tunkhahnnock,  including  Hop-bottom,  &c.  &c.  Of 
these  lands  fifty  tracts  were  held  by  John  Nicholson  and  Barnabas 
Binney,  as  tenants  in  common,  and  on  the  2d  of  September,  1788, 
partition  was  made  by  the  parties,  and  twenty-five  tracts  allotted  to 
each ;  the  other  ten  tracts  were  owned  by  John  Nicholson,  who  on  the 
27th  of  Jan.,  1795,  mortgaged  his  thirty-five  tracts  to  the  corporation 
I'br  the  relief  of  poor  and  distressed  Presbyterian  ministers,  &c.  which 
mortgage  was  duly  recorded  in  May,  1795,  in  Luzerne  county,  where 
the  lands  lie.  Proceedings  were  had  on  the  mortgage  to  April  term, 
1800,  and  tlie  lands  were  subsequently  sold  by  levari  facias  thereon, 
and  thirty-three  tracts  were  purchased  by  the  plaintiffs,  and  two 
tracts  by  Joshua  IM.  Wallace.  Thus  it  appears  that  the  State  lien  on 
the  above  24,000  acres,  well  as  the  147,400  acres  belbre  mentioned, 
was  subject  to  prior  liens,  which  sweipt  away  the  whole  property — the 
first  judgment  of  the  Commonwealth  against  Nicholson,  not  being 
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obtained  until  the  18th  of  December,  1795,  and  the  first  fiscal  lien 
,  commencing  on  the  settlement  of  his  account  on  the  8th  day  of  March, 
1796. 

For  a  more  particular  statement  of  the  facts,  1  refer  to  appendix  A. 
B. ;  also,  to  the  Congregation,  &c.  vs.  Miles,  4  Watts,  146. 

In  addition  to  erroneous  returns  made  by  the  Commonwealth’s 
^  agents,  letters  are  frequently  received  informing  me  of  conflicting 
claims  to  the  Nicholson  lands.  In  some  instances,  they  have  been 
seated  and  improved  for  twenty-five  or  thirty  years,  either  under  a  dif¬ 
ferent  title,  or  that  of  Nicholson,  derived  through  judicial  sales;  in 
others,  actual  settlers  have  gone  on  the  land,  and  remained  in  posses¬ 
sion  more  than  twenty-one  years.  In  many  instances,  they  have  been 
sold  and  resold  for  taxes,  and  the  purchasers  have  either  settled  on 
them,  or  continued  to  pay  the  taxes  since  their  purchase.  At  this 
late  period,  when  nearly  forty  years  have  elapsed  since  the  dealh  of 
John  Nicholson,  and  forty-four  years  since  the  lien  of  the  Common¬ 
wealth  attached  to  his  lands,  it  may  be  safely  asserted,  that  there  is  a 
small  proportion,  and  that  of  an  inferior  quality,  which  has  not  been 
long  settled  and  improved,  or  passed  into  the  hands  of  individuals  by 
tax  sales,  many  of  whom  at  the  time  of  their  settlement  or  purchase, 
and  probably  now,  are  entirely  ignorant  that  they  were  ever  owned 
by  Nicholson,  or  that  the  lien  of  the  State  extended  over  them. 

From  what  has  been  stated,  it  will  readily  be  admitted,  that  the 
quantity  of  land  belonging  to  thiB  estate  of  Nicholson,  cannot  be  as¬ 
certained  with  an  approach  to  certainty.  In  looking  over  the  returns, 
however,  which  the  agents  have  made  from  time  to  time,  and  making 
a  liberal  allow'ance  for  conflicting  titles,  alienations,  prior  liens  and 
incumbrances,  &c,  &c.,  it  may  be  estimated  that  there  are  at  least  one 
million  acres  subject  to  the  State  lien,  including  those  settled  and  im¬ 
proved,  and  sold  for  taxes.  The  annexed  statement,  marked  C.,  will 
show  the  quantity  returned  by  the  agents,  and  the  counties  in  which 
the  lands  generally  lay,  when  the  warrants  w'ere  granted,  though  some 
of  the  returns  mention  counties  since  organized. 

Taking  into  consideration  the  complicated,  intricate  and  perplexing 
questions  of  law  and  fact,  which  will  necessarily  arise  if  the  titles  to 
those  lands  must  be  adjudicated  tipon  and  decided  in  our  courts,  where 
the  proverbial  delay  of  the  law  will  procrastinate  the  settlement  of 
the  controversy  for  many  years,  and  thus  “retard  the  improvement  and 
prosperity  of  the  Commonwealth,  and  keep  all  concerned  in  endless  sus¬ 
pense,”  I  have,  after  mature  deliberation,  come  to  the  conclusion,  that 
the  recommendation  of  your  excellency,  “to  compromise,  adjust  and  set¬ 
tle  the  claim  of  the  Commonwealth  with  actual  settlers  and  others,  claim¬ 
ing  title  to  the  lands  on  which  the  State  has  a  lien,  in  such  a  manner 
as.not  to  prejudice  or  affect  the  rights  of  others,”  is  the  course  which 
justice  and  enlightened  policy  sanction,  and  which  v/ill  speedily  relieve 
the  Commonv/ealth  from  the  embarrassment  in  which  she  is  now 
placed,  by  the  conflicting  interests  of  creditors,  heirs  and  landholders, 
all  of  whom  are  anxious  that  some  legislation  should  be  provided  to 
adjust  these  difEcultiee,  which  have  so  long  existed,  in  consequence,  as 
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it  is  alleged,  of  the  ineffectual  measures  heretofore  adopted  by  thf^ 
Legislature,  to  bring  this  subject  to  a  satisfactory  termination. 

Were  there  no  other  outstanding  debts  than  that  of  the  Common¬ 
wealth,  it  would  be  an  easy  task  to  accomplish  the  desired  object,  by 
enacting  laws  authorizing  the  commissioner  to  comj)romise  with  set¬ 
tlers  and  oilier  claimants,  and  in  case  of  refusal  on  their  part,  direct¬ 
ing  him  to  sell  without  delay;  but  it  must  be  recollected  that  the  other 
creditors  of  Nicholson  claim  whatever  is  justly  and  equitably  due  them, 
af^er  the  Commonwealth  is  satisfied,  and  that  the  heirs  arc  clearly  en¬ 
titled  to  the  residue,  if  any :  hence,  it  becomes  proper  to  take  a  general 
view  of  the  subject,  and  examine,  with  special  care,  every  circumstance 
which  will  “tend  to  make  known  the  whole  equitable  situation  of  the 
titles  and  of  the  claims,  so  far  as  the  same  may  be  necessary,  or  cal¬ 
culated  to  affect  the  interest  of  the  Commonwealth;  of  the  heirs  of 
Nicholson ;  of  the  creditors  of  the  estate,  and  of  the  settlers  upon,  or 
claimants  to  any  of  the  lands  affected  thereby.” 

It  affords  me  satisfaction  to  state,  that  the  heirs  and  creditors  concur 
in  soliciting  an  early  settlement  of  the  estate,  and  arc  anxious  that 
measures  may  be  adopted,  as  speedily  as  possible,  to  effect  the  object. 
In  the  communication  made  to  me  on  the  30th  of  September,  1639, 
which  will  be  found  in  my  first  report,  page  65,  the  heirs  say:  “De¬ 
sirous  only  of  securing  the  remnant  of  a  once  large  estate,  now  greatly 
reduced  by  sales  and  compromises  made  by  the  State,  they  ask  only 
from  the  Legislature  a  seitlement^  and  such  protection  to  their  rights, 
MS  they  'would  be  entitled  to  in  the  spirit  of  equity.” 

The  creditors,  too,  by  a  petition  presented  to  the  Legislature  on  the 
26th  ult.,  strongly  urge  immediate  action  on  the  subject — deprecate 
the  long  delay  already  experienced,  and  declare  that  “the  interests  of 
the  Commonwealth,  of  the  other  creditors,  and  of  those  who  claim  to 
l)e  the  heirs  of  John  Nicholson,  alike  demand  a  speedy,  complete  and 
final  settlement  of  his  estate.” 

Although  the  landholders  stand  in  an  attitude  of  seeming  hostility 
to  the  heirs  and  creditors,  they  are  anxious  to  ascertain  their  real  situ¬ 
ation,  and  to  be  relieved  from  their  present  doubt  and  embarrassment. 
Most  of  them  will  probably  make  amicable  arrangements  with  the 
creditors,  if  the  “  olive  branch”  is  held  out  to  them,  and  a  moderate 
sum  is  asked,  by  way  of  compromise.  To  those  who  refuse  to  agree 
with  their  adversaries,  delay  is  injustice,  as  the  insecurity  and  uncer- 
tainty  of  title,  dependent  on  the  event  of  protracted  litigation,  retards 
those  improvements  which  would  otherwise  be  made;  depreciates  the 
value  of  land,  and  seriously  blights  the  prosperity  of  the  Common¬ 
wealth. 

The  adoption  of  such  legislation  as  will  meet  with  entire  approba¬ 
tion,  by  all  the  parlies  interested,  can  hardly  be  expected.  Had  no 
proposition  been  made  by  the  creditors,  to  constitute  a  joint  commis¬ 
sion^  to  sell  and  to  compromise  with  the  settlers,  it  was  my  intention  tb 
suggest  the  propriety  of  passing  such  laws  as  would,  in  a  short  time, 
settle  and  adjust  the  claim  of  the  State,  so  “as  not  to  prejudice  or 
s^ffect  the  rights  of  others.”  It  has  been  properly  remarked  by  the 
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Board  of  Property,  in  their  report  of  February  4th,  1839,  that  “jus¬ 
tice  arid  the  prosperity  of  the  State,  demand  an  immediate  close  to  be 
put  to  the  lien  of  the  Commonwealth,  which  has  for  upwards  of  forty 
years  been  hanging  over  more  than  a  million  of  acres  of  the  soil  of 
the  Stale.” 

So  far,  therefore,  as  the  Commonwealth  is  interested  in  a  pecuni¬ 
ary  point  of  view,  the  least  intricate  and  perplexing  mode  to  obtain 
her  claim,  would  be,  not  to  entangle  it  with  the  conflicting  claims  of 
other  creditors,  and  the  heirs  of  Nicholson ;  but  by  an  equitable  com¬ 
promise  with  the  settlers,  discharge  her  lien,  and  leave  all  other  par¬ 
ties  to  their  just  and  legal  rights  and  remedies. 

The  petition,  however,  which  the  creditors  have  lately  presented  to 
the  Legislature,  has  been  kindly  handed  to  me,  by  a  committee  from 
the  city  of  Philadelphia,  and  they  have  requested  that  I  should  pre¬ 
sent  my  views,  in  relation  thereto ;  and  although  the  talented  and  in¬ 
telligent  committees  of  the  two  houses,  to  which  the  petition  has  been 
referred,  are  perfectly  competent  to  decide  on  its  merits,  without  any 
observations  of  mine ;  yet,  as  the  information  I  have  obtained,  from 
my  official  station,  has  made  me  familiar  with  the  subject,  I  trust  it 
will  not  be  deemed  improper,  on  my  part,  to  make  a  few  suggestions 
which  ai'e  the  result  of  much  reflection,  for  the  consideration  of  the 
Legislature,  whoso  duty  it  will  be,  to  carefully  investigate  the  plan  of 
settlement  proposed  in  the  petition,  and  determine  how  far  the  princi¬ 
ples  of  justice  and  equity  will  sanction  the  course  therein  indicated. 

The  first  proposal  of  the  petitioners  is,  that  the  State  relinquish  her 
claim  to  interest,  upon  the  amount  due,  Nov.  1,  1807.  This  being  a 
question  of  mere  expediency,  and  as  it  was  duly  considered  in  niy 
first  report,  page  31,  ’8,  it  is  unnecessary  to  refer  to  it  again,  as  the 
conclusion  at  which  1  then  arrived,  has  not  been  changed  by  subse¬ 
quent  reflection ;  though  I  may  add,  that  the  Commonwealth  has  been 
at  great  expense,  in  paying  agents  and  counsel  fees,  &c.,  to  defend 
her  rights  and  interests,  and  especially  in  the  case  of  Livingston  vs. 
Moore,  tried  in  the  Circuit  Court  of  the  United  States,  at  Philadelphia, 
and  afterw’ards  affirmed,  on  solemn  argument,  in  the  Supreme  Court 
of  the  United  States,  where  the  lien  of  the  Commonwealth  on  the 
lands  of  Nicholson  was  clearly  established.  [See  7  Peters  469,  a?id 
653.] 

Secondly.  The  petitioners  ask  “that  the  private  creditors  be  placed 
in  a  situation  as  advantageous  at  least,  as  that  in  which  they  might  at 
any  time  have  stood,  but  for  the  policy  pursued  by  the  Legislature,  to 
effect  a  settlement  of  the  public  claim.” 

This  proposition  cannot  be  otherwise  understood,  than  that  the  Le¬ 
gislature  should  repeal  all  the  statutes  of  limitation,  which  have  been 
jnade  to  quiet  titles,  to  settle  stale  and  dormant  claims,  and  to  annul 
the  decisions  of  all  our  courts,  relative  to  presumption  of  payment, 
from  lapse  of  time,  &c.,  so  far  as  those  acts  and  decisions  may  ope¬ 
rate,  in  relation  to  the  claims  of  the  creditors  of  John  Nicholson. 

If  the  creditors  could  be  placed  by  legislation,  in  the  same  po¬ 
sition  they  occupied,  at  and  shortly  after  the  death  of  Mr.  Nicholson, 
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without  interfering  with  or  prejudicing  the  rights  of  others,  the  advan¬ 
tage  which  they  are  solicitous  to  obtain,  might  be  granted  with  pro¬ 
priety — but  this  is  impossible;  it  cannot  for  a  moment  be  doubted,  that 
such  a  provision  for  their  relief,  would  place  all  the  other  parties  inter¬ 
ested,  in  an  entirely  different  situation  from  that  which  they  now  oc¬ 
cupy;  and  while  its  adoption  would  essentially  benefit  the  petitioners, 
it  could  not  fail  seriously  and  injuriously  to  affect  the  heirs  and  land¬ 
holders. 

There  is  scarcely  any  proposition  which  the  Legislature  should  view 
with  more  scrupulous  jealously  than  that  which  urges  the  passage  of 
special  laws  to  change  general  and  long  established  enactments,  which 
by  repeated  adjudications  of  the  courts,  have  become  settled  rules  of 
property.  Where  laws  are  thus  passed,  the  result  almost  inevitably 
follows,  that  at  every  succeeding  session,  application  will  be  made  to 
have  them  repealed,  and  to  restore  the  injured  parties  to  those  rights  and 
privileges  whicn  w^ere  taken  from  them  by  special  legislation.  In  the 
lanffuaiie  of  the  eminent  and  learned  Juds^e  Yeates,  “a  change  of  the 
settled  law  in  this  instance,  would,  in  my  idea,  be  productive  of  great 
public  and  private  evil,  without  any  beneficial  effect.  I  exclaim  wnth 
the  ancient  barons  of  Henry  III.  ‘Nolo  leges  mutare,  quag  hucusque 
usitata  sunt  et  approbata.’*’  {^Steinhawer  vs.  IVitman.^  \  S.  R. 
448.] 

In  the  case  no\v  under  consideration,  these  views  apply  w'ith  pecu¬ 
liar  force,  as  an  interference  with  the  statutes  of  limitation,  miist  ope¬ 
rate  to  the  prejudice  of  some  of  the  parties,  who  claim  an  interest  in 
the  estate  of  Nicholson. 

The  3d  request  of  the  petitioners  is,  that  all  the  lands  belonging  to 
the  estate  of  John  Nicholson,  within  this  State,  be  sold  under  the 
authority  of  the  Legislature,  d:c. 

I  presume  the  sale  here  spoken  of,  is  only  to  extend  to  those  cases 
wherein  a  compromise  cannot  be  effected  by  the  three  Commissioners 
mentioned  in  the  memorial,  or  when  there  is  no  adverse  claimant;  if 
so,  the  proposition  is  altogether  just,  as  in  the  event  of  a  refusal  by 
the  landholders,  to  make  a  fair  and  equitable  adjustment,  a  sale  of  the 
interest  of  Nicholson  should  necessarilv  follow'. 

The  4tli  proposition  is,  to  establish  a  competent  tribunal  in  the  city 
of  Philadelphia,  to  have  exclusive  cognizance  of  all  proceedings,  for 
the  recovery  of  the  claims  against  Nicholson’s  estate.  That  a  special 
court,  properly  organized,  to  try  all  matters  arising  out  of  those  con¬ 
flicting  claims,  w-ould  be  beneficial  to  the  community,  1  have  no  reason 
to  doubt ;  and  if  the  jurisdiction  extended  no  further  than  to  decide  on 
the  claims  of  the  creditors^  there  would  be  no  objection  to  its  loca.tioii 
in  Philadelphia;  but  it  must  be  evident  to  those  who  are  conversent  with 
the  situation  of  the  estate,  that  controversies  will  arise  between  the 
settlers  and  owners  of  base  titles,  and  the  creditors:  it  would  therefore 
seem  advisable  that  this  court  should  have  the  sole  and  exclusive 
jurisdiction  of  all  matters  in  relation  to  those  controversies,  subject  to 
revision  by  the  Supreme  Court;  but  instead  of  placing  it  where  “seven- 
eights  in  number,  and  a  much  larger  proportion  in  value,  of  the  cro- 
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ditors  reside,”  I  would  locate  it  in  a  part  of  the  State,  where  the  jurors, 
who  are  to  decide  the  facts,  may  be  entirely  unconnected  with  credit-' 
ors  or  settlers^  and  consequently  free  from  any  bias  or  prejudices 
which  might  possibly  operate  on  those  who  reside  in  the  immediate 
vicinity  of  either  of  the  parties.  Permit  me,  therefore,  respectlully  tO' 
suggest,  that  the  location  of  the  court,  if  it  should  be  created,  would,- 
with  more  propriety,  be  fixed  at  Harrisburg  than  Philadelphia. 

The  intimate  connexion  of  those  two  places,  will  afford  every  faci- 
lit)'-  to  the  citizens  of  the  latter,  to  attend  to  their  interests  at  Harris¬ 
burg  without  much  inconvenience,  and  the  settlers,  &c.  can,  also,  gen¬ 
erally  attend  here  with  less  expense  than  at  Philadelphia.  Tlieie  are 
likewise,  few,  if  any,  of  those  who  are  interested,  residing  in  the  coun¬ 
ty  of  Dauphin,  and  the  records,  title-papers,  accounts,  vouchers,  letter 
!x)oks,  dairies,  &c.  in  relation  to  the  estate  of  Nicholson,  being  at 
Harrisburg,  many  advantages  would  be  afforded  to  the  parties  in  bring¬ 
ing  their  controversies  to  a  satisfactory  conclusion. 

Should  it  be  deemed  expedient  for  the  Commonwealth  to  gO'  hand  in 
hand  with  the  other  creditors  in  putting  an  end  to  the  embarrassments 
which  have  so  long  existed,  in  regard  to  this  estate,  the  appointment 
of  a  board  of  three  commissioners,  as  proposed  by  the  petitioners,  and 
to  rec<jivo  their  “pay  out  of  the  funds  to  be  raised  from  the  lands,” 
would  appear  to  l)e  an  unexceptionable  course.  Having  power  to 
compromise  on  fair  and  equitable  terms,  they  might,  by  a  pro]  er  ex¬ 
ercise  of  prudence,  skill  and  integrity,  prevent  much  litigation,  and 
rapidly  adjiist  most  of  the  difficulties  which  have  been  suffered  so  long 
to  rcinain  unsettled ;  and  whenever  a  compromise  cannot  be  made, 
they  ought  to  have  authority  to  sell  the  property,  either  at  public  or 
private  sale,  reserving  to  the  settlers  or  claimant,  every  defence,  at 
law  or  in  equity,  to  which  ho  is  justly  entitled. 

Since  my  former  report  of  the  outstanding  claims  of  creditors  (other 
than  the  State)  against  the  estate  of  John  Nicholson,  i  have  received 
a  number  from  different  quarters,  as  will  be  seen  by  the  following 
m'pflcrmnial  list.  Some  of  those  now  presented,  were  delayed  on 
account  of  difficulty  in  procuring  proper  evidence  of  their  authenticity^ 
within  the  time  allotted ;  others  because  the  claimants  alledge  that  they 
had  no  knowledge  of  the  requisitions  of  the  law'  of  July  2d,  1839,  till 
after  the  period  for  the  presentation  of  their  claims  had  expired. 
Although  they  are  not  strictly  w'ilhin  (he  provisions  of  the  Act,  yet  it 
will  I.K3  recollected,  that  the  Pamphlet  Laws  of  the  last  session  were 
not  generally  circulated,  till  after  the  first  of  October,  and  the  only 
public  information  given  to  the  creditors  before  that  period,  w'as  by  an 
advertisement  in  the  Keystone  and  Reporter  of  this  place,  and  the 
^■^ennsylvaniarl  at  Philadelphia.  It  is  therefore  submitted  to  your 
Excellency  and  the  Legislature,  whether  creditors  thus  situated  should' 
he  excluded  from  any  advantages  which  the  presentation  of  their 
claims,  within  the  limited  period,  would  have  given  them;  and  in  the- 
language  of  the  13th  article  of  the  2d  section,  “he  perpetually  barred” 
—or  whetiier  on  grounds  of  equity  and  good  faith,  they  shall  not  be- 
excused,  for  noocompliance  wdth  the  provisions  of  a  law,  of  wffiicb 


Supplemental  list  of  Claimants  against  the  Estate  of  John  Nicholson. 


NAME  OF  CLAIMANT. 


T.  B.  Freeman,  .... 

Samuel  Pancoast,  -  -  .  . 

Mahlon  Hutchinson,  •  .  .  . 

;  John  Lisle,  -  .  .  .  . 

•Mi(;hael  iNesbit,  -  ... 

Abraham  Sheridan’s  estate,  - 
Robert  Douthat, 

Heirs  of  Thomas  and  Samuel  Turner,  . 

"HI,  M.  Duncansoii, 

Samuel  Pleasants  and  sons,  - 
jm,  and  John  Newbold, 

•  lary  Ann  Champayne,  ... 

John  Minor,  Esq.,  -  •  .  . 

I  (No  name.) 

..“ImaHuslon . 

James  Eastons,  Esq., . 

ytim  R.  Bailey,  Administratrix  of  Robert  Bailey,  deceased, 


Residenoe. 

M^hen  received. 

1 

Nature  of  Claim. 

Principal. 

Interest  to  April  1, 

18;{9. 

Total. 

REMARKS. 

Philadelphia. 

Book  debts,  &c. 

§16,826  91 

$31,357  00 

$56,183  91 

“ 

Notes, 

16,000  00 

3S,2S4  00 

55,284  0( 

In  former  report,  not  authenticated. 

“ 

“ 

10,000-  00 

•24,328  00 

34,328  00 

“ 

“ 

71,500  00 

176.106  68 

247,606  68 

See  former  report  of  claims  No.  42. 

“ 

“ 

3,221  00 

1,099  75 

11,320  75 

(< 

“ 

5,000  00 

12242  50 

17,242  5C 

Staunton,  Virginia, 

» 

6,500  00 

-  16056  16 

22,556  16 

Washington  City. 

Notes,  book  ac’t  &c. 

45,075  00 

110419  35 

155,494  35 

“ 

Mortgage  notes, 

67,261  90 

167948  64 

235,210  54 

Partly  reported  before,  as  authenticated. 

Philadel|)hin. 

.hidgment, 

1,000  00 

2,635  30 

3,635  30 

“ 

Notes, 

4,000  00 

9.928  66 

13,928  66 

Baltimore. 

« 

90,000  00 

219,897  68 

309,897  67 

P'rcdeiieksburg,  Va. 

« 

4,000  00 

9,920  00 

1.3,920  00 

In  former  report,  not  authenticated. 

3,000  00 

7,387  50 

10,387  50 

Philadelphia, 

Balance  on  notes, 

111,000  00 

374,190  00 

385,290  00 

See  former  report,  claim  No.  62. 

North  Carolina. 

Notes, 

8,000  00 

19,750  66 

27,750  66 

In  former  report,  not  authenticated. 

Philadelphia. 

Balance  on  account, 

603  82 

9  05 

612  87 

Total, 

$426,988  63 

$l,137,tjG0  92 

$!,G0O,O49  55 

Richard  Trimble, 
p,*'-  Adams, 

^hn  Marston,  .... 
NienoLsoN  Report — Page  1 1 


CLAIMS  NOT  DULY  AUTHENTICATED. 


Philadelphia, 

Notes, 

Clarksburg,  Virg’a. 

“ 

Philadelphia, 

“ 

$5,000  00 
4,000  00 
03,000  00 
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they  either  had  no  notice,  or  were,  within  the  short  time  allowed, 
unable  to  comply  with  its  mandates. — (See  list  annexed.') 

Supposing  that  the  committees  of  the  Legislature,  to  whom  the 
memorial  of  the  private  creditors  of  John  Nicholson  has  been  referred, 
would  be  desirous  of  acting  thereupon,  with  as  little  delay  as  possible, 
I  have  deemed  proper  to  confine  the  present  report  exclusively  to  his 
estate.  The  proper  course  to  be  pursued,  in  relation  to  the  claim  of 
the  Commonwealth  against  the  estate  of  Peter  Baynton,  and  the  appro, 
priate  remedy  to  enlbrce  payment  of  the  balance  of  the  purchase 
money  due  on  bonds  given  for  Nicholson’s  lands,  sold  under  the 
authority  of  the  Commonwealth,  will  be  considered  in  a  subsequent 
report.  All  of  which  is  respectfully  submitted. 

J.  B.  ANTHONY, 

Commissio7ier . 


Ha.rbisbur6,  March  10,  1840. 


APPENDIX. 


Philadelphia,  Se/pte^riher  13,  1389. 

Dear  Sir  : — The  estate  of  the  late  William  Bingham,  is  interested 
in  certain  lands,  which  were  at  one  time  conveyed  by  Bingham  to 
Robert  Morris  and  John  Nicholson.  Your  advertisement  of  20th 
August,  is  a  very  comprehensive  one,  embracing  as  it  does,  all  who 
claim  any  title  to  or  interest  in  the  estate  of  John  Nicholson  and  Peter 
Baynton. 

The  trustees  of  William  Bingham’s  estate  would  not,  perhaps,  have 
considered  the  Act  of  Assembly  as  intended  to  refer  to  their  lands,  if 
they  had  not  been  advertized  by  the  former  Commissioner.  It  will 
avoid  all  doubt  and  difficulty  to  communicate  this  notice  to  you;  and 
we  venture  to  hope  that  a  publication  may  not  be  repeated,  which  you 
will  readily  perceive,  is  calculated  to  do  great  prejudice  to  the  ipterests 
of  Mr.  Bingham’s  estate. 

William  Bingham  was  seized  in  fee  simple  of  134  tracts  of  land,  in 
what  was  called  the  late  purchase,  in  the  county  of  Lycoming,  (now 
M‘Kean,)  in  Districts  No.  3  and  4,  adjoining  the  line  of  the  State  of 
New  York,  and  on  the  waters  of  the  Allegheny,  surveyed  upon  134 
warrants  of  survey  of  the  following  numbers,  viz : 


No. 

2256, 

3408, 

3904, 

3316, 

2251, 

2282, 

3353, 

3342, 

3422, 


2258, 

2253, 


2312, 

2098, 

4003, 

3431, 

3903, 

2212, 

2277, 

4009, 

3319, 

2273, 

2260, 

2287, 

2255, 


4007, 

3900, 

3901, 
2254, 
3977, 
2090, 
3416, 
33(H), 
2244, 

4008, 
3425, 
2248, 
3350. 


2261,  3905,  3432,  3452,  2240, 3355, 3906, 
3382,  3413,  2246,  2275, 3437,  2245,  3414, 
2187,  2265,  2221, 4005,  2247,  2257,  2281, 
3433,  2263,  2272,  3497, 2268, 2057,  3320, 
3423,  3337,  2274,  3978,  3329,  2261,  3410, 
3402,  2262,  2078,  2264,  2250,  8420,  3306, 
4006,  2067,  2288, 3429,  2276,  2269,  2286, 
3307,  2241,  3902, 3496, 3354, 3909,  2055, 
3435,  2285,  2284,  3224, 2267,  3319,  2280, 
2252,  3430,  2243, 3332, 2242,  2239,  2270, 
3498,  2266,  3428,  3347,  2089,  3404,  2056, 
3421,  4004,  3436,  2274, 3313, 3451,  2283, 


2278, 
2249, 
2191. 
2099, 
3321. 
2259, 

2279, 
3426, 
3310. 
3995. 
2066, 
390'^, 


On  each  ol’  these  warrants  were  surveyed  eleven  hundred  acres 
and  alknv  arice,  or  thereabouts  :  containing  in  the  whole  and  together 
147,400  acres  and  allowance,  &c.  These  tracts  were  granted  by  :1k* 
Commonwealth  of  Pennsylvania,  by  one  hundred  and  thirty-four 
patents,  bearing  date  the  tenth,  eleventh,  twelfth,  fifteenth,  sixteenth. 
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seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-second  and  twen¬ 
ty-third  days  of  December,  1794,  to  William  Bingham,  his  heirs  and 
assigns.  ‘ 

By  deeds  poll,  indorsed  on  the  said  patents,  dated  January  31st, 
1795,  William  Bingham  granted  these  tracts  of  land  to  Robert  Morris 
and  John  Nicholson.  On  the  7th  of  February,  1795,  Robert  Morris 
and  John  Nicholson,  mortgaged  these  tracts  to  secure  the  payment  to 
W^illiam  Bingham,  8112,275  in  three  years.  Mortgage  is  recorded 
in  the  office  for  recording  deeds,  for  Lycoming  county,  in  Book  A. 
page  39,  (Sc.c. 

The  mortgage  was  duly  sued  out  on  default  of  payment,  and  the 
judgment  on  the  scire  facias,  was  obtained  at  September  Term,  1799, 
in  the  Court  of  Common  Pleas  of  Lycoming  county.  The  lands  were 
sold  under  a  levari  facias,  5th  December,  1799,  to  William  Binghaih. 
The  Sheriff’s  deed  bears  date  11th  February,  1800.  It  was  acknow¬ 
ledged  in  open  court,  and  record  made  among  the  proceedings  of  the 
court  on  the  same  day,  and  it  is  recorded  in  the  office  for  recording 
deeds  for  the  county  of  Lycoming,  in  Deed  Book  C.  page  221,  ^he 
14th  of  February,  1800. 

It  is  presumed  that  the  entire  regularity  of  all  these  proceedings, 
will  be  apparent  to  you,  and  will  entirely  exempt  the  lands  in  question 
from  being  in  any  way  involved  in  the  proceedings  under  the  Act  of 
Assembly,  “relating  to  the  claims  of  the  Commonwealth  against  the 
estate  of  John  Nicholson  and  Peter  Baynton.” 

The  object  has  been,  in  making  the  communication,  to  explain  the 
precise  state  of  the  rights  of  William  Bingham’s  estate,  in  relation  to 
the  property,  once  for  a  period  connected  with  the  name  of  John 
Nicholson ;  nevertheless,  it  will  afford  the  trustees  pleasure,  at  all  times, 
to  furnish  any  further  information  that  may  be  desired. 

Very  respectfully,  yours, 

J.  R.  INGERSOLL,  ” 
WM.  MILLER. 

J.  B.  Anthoxy,  Esq., 

Commissioner,  ^-c., 

Harrisburg. 


(B.) 

Statement  relating  to  sixty  tracts,  situate  in  Luzerne,  (now  Sus¬ 
quehanna  county,)  surveyed  in  pursuance  of  warrants  dated  22d 
February,  1785,  found  upon  the  book  of  Nicholson  &  Baynton’s 
lands,  pages  29,  30,  beginning  “John  Nicholson,  400,”  and  ending 
“Barnabas  Binnev.” 

1.  Of  these  60  tracts,  50  were  held  by  John  Nicholson  and  Dr. 
Barnabas  Binney,  as  tenants  in  common.  See  deed  enrolled  in  the 
Rolls  Office,  in  letter  Att’v  Book,  No,  6,  page  282,  (fee.,  dated  3d 
April,  1787. 
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2.  Partition  was  made  by  these  parties  on  the  2d  Sept.  1788,  as  by 
agi-eement  enrolled  m  Rolls  Office,  in  Letter  of  Att’y  Book,  No.  6, 
page  281,  the  following  tracts  were  allotted  to  the  heirs  of  Dr.  Barna¬ 
bas  Binney,  in  severalty : 


1  Mary  Martin, 

2  Nancy  Martin, 

3  Samuel  Nicholson, 

4  John  M‘Kinney, 

5  Joseph  Thornhill, 

6 .  Abraham  M‘Kinney, 

7  James  Valliant, 

8  John  Sutton, 

9  William  Colliday, 

10  Ann  Manning, 

11  William  Colliday,  juiTr., 

12  Richard  Manning, 

13  Capt.  James  Slover, 

The  following  Tracts  were  allotted 

1  John  Coone, 

2  Isaac  Wilson, 

3  Susannah  Colliday, 

4  John  Wilson, 

5  Catharine  Coleman, 

6  John  Scott, 

7  Joseph  Abar, 

8  Susanna  Razor, 

9  James  Logan, 

10  Benjamin  Jordan, 

11  William  Shaw,  Esq., 

12  Jacob  Anguish, 

13  Samuel  Jackson, 

John  Nicholson,  at  the  same  time, 
follows : 

1  Mary  Reynolds, 

2  Henry  Husk, 

3  John  Allen, 

4  Catharine  Razor, 

5  Robert  Reynolds, 

He  thus  had,  in  this  body  of  lands, 


14  John  Nicholson, 

15  Sarah  Stover, 

16  William  Morrison, 

17  James  Dunlap, 

18  James  Torbitt, 

19  Henry  Jackson, 

20  John  Torbitt, 

21  Leonard  Woodrow, 

22  David  Torbitt, 

23  Elizabeth  Jackson, 

24  William  Leiper, 

25  Charles  Conner. 

to  John  Nicholson : 

14  Sarah  Morrison, 

15  Charles  Lear, 

16  Dr.  Barnabas  Binney, 

17  Joseph  Sulger, 

18  John  Dunlap, 

19  Robert  Lyon, 

20  Susannah  Woodrow, 

21  Robert  King, 

22  Susannah  Lear, 

23  Neal  M‘Coy, 

24  Catharine  Frick, 

25  Philip  Frick. 

owned  ten  adjoining  Tracts,  as 

6  Robert  Hurst, 

7  James  Davidson, 

8  Barnard  Razor, 

9  James  Wilson, 

10  John  M‘Nair. 

35  tracts. 


On  the  27th  January,  1795,  John  Nicholson  mortgaged  these  35 
tracts  of  land  to  the  Corporation  for  relief  of  poor  and  distressed 
Presbyterian  Ministers,  and  the  poor  and  distressed  widows  and  chil¬ 
dren  of  Presbyterian  Ministers,  for  securing  the  payment  of  £13,687 
105.  6d.  due  upon  a  bond  dated  31st  March,  1794. 

This  mortgage  was  duly  recorded  in  May,  1795,  in  Luzerne  county, 
in  Mortgage  Book  No.  1,  page  182. 
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This  mortgage  was  duly  closed,  in  the  Common  Pleas  of  Lu25crne 
county,  at  No.  20,  April  Term,  1800. 

Nov.  21,  1800 — Judgment. 

1805,  November  term,  No.  39 — Judgment  revived  against  the  heirs 
of  John  Nicholson. 

Judgment,  24th  January,  1806 — Debt  £13,687  10s. 

1806,  April  Term — Lavari  facias  and  sale  of  33  tracts  to  plaintiff^ 
for  $4,336  45  and  two  tracts  to  Joshua  M.  Wallace,  for  $142  62^. 

These  lands  are  all  settled — ^they  lie  in  the  townships  of  Bridge- 
water  and  Brooklyn,  in  the  county  of  Susquehanna;  are  mostly  im¬ 
proved,  and  have  been  in  possession,  by  the  settlers  and  others  under 
whom  they  claim,  for  more  than  forty  years. 

WM.  JESSUP,  for  himself 

a7id  otiieo'  oncners  of  the  Zjands. 

To  Joseph  B.  Anthonv,  Esq. 

October  16,  1839. 


(C.) 


hands  of  John  Nichdlsoyi^  subject  to  the  State  lien^  returned  by 
the  assents,  to  the  Secretarif  of  the  CommonweaMh.  under  the  act  of 
April  llth^  1825: 


County. 

Date  of  warrants. 

Remarks. 

Quantity  of 
acres. 

Allegheny, 

Donation  land, 

40,650 

Do. 

April  1  a,  17.92, 

274,400 

Bradford, 

May  9.,  1774, 

8,610 

Do. 

Otber  dates. 

4,200 

•Cambria,  &  Indiana, 

June  16, 1794,  &c 

73,600 

Centre  &  Lycoming, 

Dec.  11, 1793, &c 

16,750 

Clearfield, 

Fortv-six  tracts. 

19,950 

Columbia, 

Huntingdon,  Centre 

1794, 

2,400 

and  Clearfield, 
Jefferson  and  Arm- 

1793  and  1794, 

47,200 

strong, 

Jefferson, 

June  16,  1794, 

83,600 

4,310 

Luzerne, 

Jan.  4,  1793, 

Seventy-five  tracts. 

34,075 

Do. 

Different  dates. 

16,860 

Do. 

Feb.  22,  1785, 

53,100 

Do. 

And  other  dates. 

76,530 

Schedule  Continued^ 


County. 

Date  of  warrants. 

Remarks. 

Quantity  of 
acres. 

Lycoming, 

March  17,  1793, 

Twenty -five  tracts. 

16,000 

Do. 

1794, 

'I'hirty-seven  tracts. 

14,800 

M‘Kean, 

Dec.  12,  1792, 

New  purchase,  134 

&c.. 

tracts. 

147,400 

Northumberland, 

Bingham  lands,  sev- 

enty  tracts. 

28,000 

Do. 

Nov.  18,  1793, 

Twenty  tracts. 

8,000 

Northampton, 

Sept.  7,  1789, 

17,200 

Do. 

1792,  3,  8,  4, 

46,975 

Tioga,  Bradford,  Jef- 

April  20,  1792, 

ferson  and  Clear- 

Sept.  1, 1792,  and 
March  5, 1793, 

Forty-five  tracts  in 

field. 

the  18th  district. 

45,000 

Venango, 

April  20,  1792, 
Nov.  5,  1792, 

Indiana, 

March  5,  1793, 

Jefferson  and  Clear- 

Aug.  30,  1793, 

field. 

Dec.  24, 1794,  &c 

125,000 

Union, 

March  22, 1793, 

Forty-nine  tracts. 

19,600 

Wayne  &  Luzerne, 

Aug.  16,  1793,  & 
March  15,  1794, 

One  hundred  and 
ninety  tracts. 

76,000 

York, 

On  the  head  waters 

of  Conacochea- 

gue,  Conawaga, 
and  Marsh  creek. 

36,800 

Total, 

1,337,110 

From  the  above  statement  must  be  deducted  60  tracts  of  400 
acres  each,  dated  22d  February,  1785,  onTunkhannock, 

Luzerne  county,  sold  on  a  mortgage  prior  to  the  State 
lien;  also,  one  hundred  and  thirty-four  tracts  of  1,100 
acres  each,  in  M‘Kean  county,  belonging  to  the  heirs  of 
Wm.  Bingham,  deceased,  as  fully  explained  in  the  forego¬ 
ing  report,  which  will  take  off,  altogether,  171,400' 

Leaving,  ^  1,165,710- 


Besides  some  scattering  and  donation  tracts,  in  the  list  of  returns 
not  included  in  the  above,  as  it  can  only  be  considered!  an  estimate, 
rather  than  a  correct  calculation  of  the  real  quantity. 


